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EAPA — Background Overview

» The Enforce and Protect Act (EAPA), Title IV, Section 421
of the Trade Facilitation and Enforcement Act (TFTEA) of
2015, was signed into law on February 24, 2016. CBP's
iImplementing regulations were issued on August 22,
2016.

» EAPA establishes procedures for an “interested party”
to submit an “allegation” that an importer is evading its
payment of antidumping and countervailing (AD/CVD)
duties.




EAPA — Background Overview

AD and CVD duties are intended to offset the value of
dumping and/or subsidization, thereby leveling the
playing Tield for domestic industries injured by such
unfairly traded imports.

EAPA legislation is specifically intended to improve
trade law enforcement and duty collection for
antidumping and countervailing duty orders.

https://www.cbp.gov/trade/eapa
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Definitions — Evade or Evasion

» §165.1
» Evade or Evasion. The terms “evade” and “evasion” refer to the
entry of covered merchandise by means of any document or
electronically transmitted data or information, written or oral
statement, or act that is material and false, or any omission

that is material,

» and that results in any cash deposit or amount of applicable
antidumping or countervailing duties being reduced or not
being applied with respect to the covered merchandise.

» Examples of evasion include, but are not limited to, the
transshipment, misclassification, and/or undervaluation of
covered merchandise.




Comparison to False Claims Actor 19
USC 1952

» FCA and 1592 require not only a false customs entry and avoidance
of duty, but also culpability by the IOR. FCA requires a “knowing”
violation and 1592 requires negligence, gross negligence or fraud.

» EAPA evasion does not require any culpability. Even a completely

iInnocent importer exercising reasonable care can be found to be
evading the AD/CVD duties.




Who May Bring an Allegation?

» 8§ 165.1 Definitions
P Allegation. The term “allegation” refers to a filing with CBP under § 165.11 by an interested party that alleges
an act of evasion of AD/CVD orders by an importer.
P Interested party. The term “interested party” in this part refers only to the following:

1.  Aforeign manufacturer, producer, or exporter, or any importer (not limited to importers of record
and including the party against whom the allegation is brought), of covered merchandise or a trade
or business association a majority of the members of which are producers, exporters, or importers
of such merchandise;

A manufacturer, producer, or wholesaler in the United States of a domestic like product;

3. Acertified union or recognized union or group of workers that is representative of an industry
engaged in the manufacture, production, or wholesale in the United States of a domestic like
product;

4. Atrade or business association a majority of the members of which manufacture, produce, or
wholesale a domestic like product in the United States;

5. Anassociation a majority of the members of which is composed of interested parties described in
paragraphs (2), (3), and (4) of this definition with respect to a domestic like product; or,

6. Ifthe covered merchandise is a processed agricultural product, as defined in 19 U.S.C. 1677(4)(E), a
coalition or trade association that is representative of any of the following: processors; processors
and producers; or processors and growers.
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Bringing an Allegation: The Mechanics

» CBP has designed an investigative process that follows strict
timelines. The majority of determinations are issued within 300

days.

» Each case is coordinated by a “case investigator” who oversees
the process from filing to the determination as to evasion.

» Requirements for the Alleger:
*The alleger must provide:
» their name and contact information;

P adescription of covered merchandise and the applicable AD/CVD
order(s);

P evidence that reasonably suggests evasion of an AD/CVD order. There is
no intent requirement.




Initiation of Investigation

» CBPinitiates if alleger’s evidence “reasonably suggests”
that the covered merchandise has been entered through
evasion. Very low evidentiary threshold.

» CBP must initiate within 15 business days; can decline if
evidence is insufficient and will notify alleger

» CBP’s initiation is secret —not disclosed to the targets

» CBP thenissues CF28s to importers alleged to be evading
and/or examines target shipments

» Purpose is to develop evidence to support the “reasonable
suspicion” standard needed for interim measures.

» Critical phase in the investigation




>

Interim Measures

§ 165.24 Interim measures

(a) Reasonable suspicion. No later than 90 calendar days after initiating an
investigation under 8 165.15, CBP will take interim measures if there is a
reasonable suspicion that the importer entered covered merchandise into the
customs territory of the United States through evasion.

(b) Measures
(1) For entries that remain unliquidated, CBP will:

i. Suspend the liquidation of each unliquidated entry of such
covered merchandise that entered on or after the date of the
initiation of the investigation under 8 165.15;

ii. Extend the period for liquidating each unliquidated entry of
such covered merchandise that entered before the date of the
initiation of the investigation under 8 165.15 pursuant to section
504(b), Tariff Act of 1930, as amended (19 U.S.C. 1504(b)); and

iii. Take such additional measures as CBP determines necessary to
protect the revenue of the United States, including requiring a
single transaction bond or additional security or the posting of
a cash deposit with respect to such covered merchandise
pursuant to section 623, Tariff Act of 1930, as amended (19
U.S.C. 1623).

Can CBP reject entries retroactively?




Interim Measures Continued

» §165.24 Interim measures

(2) For entries that are liquidated, CBP may initiate or continue
any appropriate measures separate from this proceeding.

(c) Notice. If CBP decides that there is reasonable suspicion
under paragraph (a) of this section, CBP will issue a notice of
this decision to the parties to the investigation within five
business days after taking interim measures. CBP will also
provide parties to the investigation with a public version of the
administrative record within 10 business days of the issuance
of a notice of initiation of an investigation.




Timeline of Investigative Process

P After CBP receives a properly filed allegation from an interested party, it
has 15 business days to determine whether to initiate an EAPA
investigation.

Initiation of the investigation

0 Days

15 business days from the date
of receipt

No later than 90 calendar days

S business days after interim
measures are taken

Determination of reasonable suspicion of evasion and issuance of interim measures

Notice of decision to initiate an investigation and whether interim measures were
taken

200 calendar days Deadline to voluntarily submit factual information

230 calendar days Deadline to submit written arguments

15 calendar days after a

Deadline to submit responses to the written argument
written argument was filed B gum

WO PO RN 0T PV Determination as to evasion or notice of extension of time

WL R TE L E [TT T PUEE Determination as to evasion if the investigation is extraordinarily complicated

S business days after

Notice of CBP’s determination as to evasion
determination




Overview of EAPA Investigations
The Enforce and Protect Act of 2015, Section 421 - Investigation of Evasion of Trade Remedy Laws

Investigation & Determination as to Existence of Evasion

Administrative Review

Judicial Review

Color Key
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Office of Trade:
Regulations & Rulings

United States Court of
International Trade (CIT)

Office of Trade:
Trade Remedy Law Enforcement
15 300
Days Days
90 Days

Discretionary
Department of
Commerce (DOC)
Referral Period
(Scope) Begins

60
Days

DOC Consuitation
on (Rates) After
Determination
as to Evasion,
if Necessary

30 60
Days Days

30
Days

*Arbitrary, capricious, an abuse of
discretion, or otherwise not in
accordance with law

“Evasion” generally refers to entering merchandise covered by an antidumping/countervailing duty (AD/CVD) order into the customs territory of the United
States by means of any document or electronically transmitted data or information, written or oral statement, or act that is material and false, or any
omission that is material, and that results in any cash deposit or other security or any amount of applicable antidumping or countervailing duties being
reduced or not being applied with respect to the merchandise.

Official Document of U.S. Customs and Border Protection

OT:RR.CTF.ER EMS 07/28/2016
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How CBP Conducts the Investigation

Once CBP has commenced a formal investigation as to whether the company
has evaded the AD/CVD Order atissue, CBP will issue a Request for
Information Questionnaire or “RFI”, pursuantto 19 CFR 1%5.23(a).

Often, an RFlis long and detailed including numerous pages of parts,
Euestions, and subparts to each question. Strict deadlines for submission.
ull translations required

The RFl carefully details the instructions for filing a response. Importantly, the
filer must prepare Business Confidential and Public Versions of all

responses and exhibits during the course of the investigation.

CBP will issue RFI’s to the foreign producers, and will conduct on-site
verification of RFl responses, and may visit raw material suppliers of the
producers




Regquest for Information
Pagz1of22

U.S. CUSTOMS & BORDER PROTECTION
OFFICE OF TRADE
TRADE REMEDY LAW ENFORCEMENT DIRECTORATE

ENFORCE AND PROTECT ACT (EAPA) CONSOLIDATED CASE

IDENTIFIED IMPORTER REQUEST FOR INFORMATION (RFI)

PERIOD OF INVESTIGATION: to the Present

RESPONSE DUE DATE: 5:00 P.M. EASTERN TIME
FOURTEEN DAYS FROM THE DATE
OF ISSUANCE

RESPOND VIA THE EAPA PORTAL AT: https://eapallegations.cbp.gov/

CONTENTS OF REQUEST FOR INFORMATION

1. General Instructions

2. PartI: General Information

3. Part II: Corporate Structure

4. Part IIT: Accounting/Financial Practices
5. PartIV: Sales

6. Part V: Procurement

7. Part VI Sales Reconciliations

8. Part VII: Customs Entry and Compliance
9. Appendix I:  Excel Attachment

10.  Appendix II: Bracketing Example

11.  Appendix ITI: Glossary of Terms

12, Appendix IV: Public Service List & Certificate of Service
13.  Appendix V: PDF Preparation Guide
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Business Confidential Information

P Any interested party that makes a submission to CBP in connection with
an EAPA investigation may request that CBP treat any part of the
submission as business confidential information (BCI). 19 CFR 165.4.

P Business confidential treatment will be granted if the requirements of 19
CFR 165.4 are satisfied:

*The information for which protection is sought must consist of trade

secrets and commercial or financial information obtained from any
person.

*The information must be privileged or confidential in accordance with
5 U.S.C. 552(b)(4).

» The responder must place brackets (“[ 1’) around BCIl information

» BCl will not be shared with the parties to the investigation during
the course of an EAPA investigation.




Business Confidential Information

» Examples of information that should be treated
as business confidential are:

» Entry number (except the last four (4) digits)
» Importer of record number

» Manufacturer/Seller/Shipper identifier (MID)
» TaxID

» Unnamed parties to the investigation




Public Versions

» An interested party who files a submission

containing BCl must also file a public version
of the same submission. 19 CFR 165.4(a)(2).

» The public version must be filed on the same
date as the business confidential version and
contain a summary of the bracketed, redacted

information in sufficient detail to permit a
reasonable understanding of the substance of
the information




Administrative Protective Order (APO)

» CBP has implemented a process that will allow
certain authorized individuals to access business
confidential information on the administrative record
of an EAPA investigation under an APO.

» An APO will be issued on day 90 after the initiation of
an EAPA investigation, and will set a deadline to
apply.

» Only legal counsel for a “party to the investigation”
can get access to the APO.

» Business Confidential documents shared through
the EAPA portal.
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Adverse Inference and Additional
Information

» If a company fails to cooperate and comply with the RFI, CBP
may apply an inference adverse to the company. 19 CFR
165.27.

» Any party to the investigation may submit additional
information in order to support the allegation of evasion or to
negate or clarify the allegation of evasion. 19 CFR 165.23(b).

» Factual information voluntarily submitted to CBP pursuant to
paragraph (b) of this section must be submitted no later than
200 calendar days after CBP initiated the investigation
under 19 CFR 165.15. 19 CFR 165.23(c)(2).




Timeline for Administrative Reviews

» A party to an EAPA investigation that has received an adverse
determination from CBP may file a request for an administrative

review to CBP no later than 30 business days after the initial
determination as to evasion.

No later than 30 business days after the

issuance of the initial determination as to Request for Review
evasion.

0 davs Initiation of the administrative review and transmission of the
y case tracking number

DUy Dez_i.dlme to submit written responses to the request(s) for
review
60 business days Completion of the administrative review




Judicial Review

» Timing and Eligibility for Review:

» Aperson determined to have committed evasion or an interested
party who filed an all%gation leadin%to an investigation may seek
judicial review in the United States Court of International Trade
within 30 business days of the Commissioner completing a
review of a determination regarding evasion of customs
duties. 19 U.S. Code 8§ 1517(g).

» Standard of Review: The Court will examine

» Whether the Commissioner complied with all procedures under
subsections (c) and (f).

» Whether any determination, finding, or conclusion is arbitrary,

f:apricious, an abuse of discretion, or otherwise not in accordance with
aw.

» OtherJudicial review of CBP decision?

» (g)(3) “Nothing in this subsection shall affect the
availability of judicial review to an interested party under
any other provision of law.”




QUESTIONS?

ERIK SMITHWEISS and HEATHER LITMAN

Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt LLP
707 Wilshire Blvd. Suite 4150
Los Angeles, CA 90017
213-624-1970
213-624-1678 (fax)
Hlitman@gdlsk.com
ESmithweiss@gdlsk.com
www.gdlsk.com




DISCLAIMER

The information contained herein is provided for informational purposes onl?l]. The information is not offered as legal or any other advice on an¥ particular matter
and should not be construed as legal advice on an¥ subject matter. The content herein contains general information and may not reflect current legal
developments, verdicts, or settlements. Recipients of content from these materials, clients or otherwise, should not act or refrain from acting based on any
content without seeking from an attorney licensed in the recipient’s state the appropriate legal or other professional advice on the facts and circumstances
applicable to the specific situation. GDLSK expressly disclaims all liability in respect to actions taken or not taken based on the contents herein.

©2024. Copyright Notice — All materials contained herein are protected by United States copyright law and international conventions, and is the exclusive property
of Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt LLP. The materials may not be reproduced, distributed, transmitted, displayed, published, or broadcast
without the prior written permission of Grunfeld, Desiderio, Lebowitz, Silverman & Klestadt LLP. You may not alter or remove any trademark, copyright, or other
notice from copies of the content. Reproduction of part or all of the contents in any form is prohibited other than for individual use only and may not be recopied
and shared with a third party.
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