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About your Speaker

George Tuttle, lll is an attorney with the law firm of George R Tuttle Law Offices
in San Francisco. He has been in practice for over 37 years. George’s practice
emphasis is on Customs, international trade regulation, and export
compliance. He works importers, as well as customs brokers and freight
forwarders on import and export related matters.

He assists companies with compliance audits, including broker compliance
and penalty cases, develop effective compliance programs; determine correct
customs duties, values, product classifications, and duty preference eligibility;
obtain rulings, file protests; and resolve penalty, seizure and enforcement
cases.

Mr. Tuttle was the editor and a principal author for the American Bar
Association’s publication U.S. Customs Law: A Practitioner's Guide: Chapter 9
“Focused Assessments” and Customs Audits. He has also contributed
materials for the ABA’s annual publication Customs Law Committee Year in
Review.

He and the firm litigate matters before the United States Court of International
Trade (CIT) and the Court of Appeals for the Federal Circuit (CAFC) in
Washington D.C., on matters such as tariff classification and customs
valuation.

Additional information about Mr. Tuttle can be found at www.tuttlelaw.com.
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Advances Issues in Prior Disclosure

Trade Law

The Basics of Prior Disclosure

What’s covered and what is not?

Timing: When should we disclose?

Extensions of Time to Disclose information

Prior Disclosure Methods (Stat sampling vs. Entry Line)

Interest —to pay or not to pay?

Walivers of Statute of Limitations

What if we can’t Pay? Payment Plans & Offers in Compromise
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The Basics of Prior
Disclosure

« CBP may assess civil penalties for false statements or
material omissions in the entry, introduction, or attempt to
enter or introduce merchandise into the United States

» Applies to the importer (the IOR) as well as 3™ parties
(including individuals) who participated in the entry,
introduction, or attempt to enter or introduce merchandise

* United States v. Trek Leather, Inc., 767 F.3d 1288 (2014)

Mr. Shadadpuri "caused the shipments of the imported
merchandise to be transferred" to Trek by "direct[ing]"
the customs broker to make the transfer. .... Himself and
through his aides, sent manufacturers' invoices to the
customs broker for the broker's use in completing the
entry filings to secure release of the merchandise from
CBP custody into United States commerce.

*%* Successor corporation that is currently importer of
record (CTS Holding) may be held liable for the acts of
the predecessor company

1/29/2025 Tuttle Law Offices (c) 2025




19 CFR 164,Appendex B
- * Definition of Materiality Under Section 592
Wh at I S a * Adocument, statement, act, or omission is material if it has
the natural tendency to influence or is capable of influencing
“material

agency action including, but not limited to a Customs action
regarding:

* (1) Determination of the classification, appraisement, or
admissibility of merchandise (e.g., whether merchandise is
prohibited or restricted);

violation”?

* (2) determination of an importer's liability for duty (including
marking, antidumping, and/or countervailing duty);

* (3) collection and reporting of accurate trade statistics;

* (4) determination as to the source, origin, or quality of
merchandise;

* (5) determination of whether an unfair trade practice has
been committed under the anti-dumping or countervailing
duty laws or a similar statute;

* (6) determination of whether an unfair act has been
committed involving patent, trademark, or copyright
infringement; or

* (7)the determination of whether any other unfair trade
practice has been committed in violation of federal law.

1/29/2025 Tuttle Law Offices (c) 2025 5
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The Basics of Prior Disclosure

* Maximum penalties

* Fraud: civil penalty not to exceed the domestic value of the merchandise.

* gross negligence: Lesser of domestic value, or (ii) 4X the lawful duties (40% for
non-revenue)

* Negligence: Lesser of domestic value, or (ii) 2X the lawful duties (40% for non-
revenue)

* Prior Disclosure applies only to 1592 violations and 1593A (Drawback)

* Does not protect an importer against other types of penalties (i.e., 1595a(b) or (c),
Liquidated damages, etc.,)

1/29/2025 Tuttle Law Offices (c) 2025 6



Elements of a Prior Disclosure

* A*priordisclosure” notifies Customs of the existence of a violation of law:
* Describe the type of the violation and the merchandise involved
* Time period or customs entries involved
* Identifies the violation(s) and sets forth the information that should have been provided

* Provide CBP with ACE data and excel worksheets identifying entries and errors by line item and
calculation of loss of revenue of capable of calculation, and method of identification of errors.

* Considerwhat supporting source documentation should be identified or included.

* Tender loss of revenue or agrees to do so within 30 days of notice by Customs of amount owed.

* Must be made before, or without knowledge of, the commencement of a formal investigation of the
violation.

1/29/2025 Tuttle Law Offices (c) 2025 7
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* A monetary liability for a violation of 1592 can be
significantly mitigated or avoided by filing a “Prior
Disclosure”

P rl O r * Levels of Culpability: negligence, gross negligence,
and Fraud

D i S C lo S u re « Revenue and Non-revenue violations

e Classification and Value errors, AD/CVD non-

F 1 5 92 compliance, Trade remedy (Section 301, 232,
O r etc.), FTA Claims

* i.e., country of origin. Non-revenue value

VI O latl O n S errors. Classification errors with no revenue

impact.
* Unliquidated vs. liquidated Entries
 PSC vs. “Prior Disclosure” What’s the difference?

* Prior Disclosure also applies to drawback claims under
19 USC 8§ 1593.

1/29/2025 Tuttle Law Offices (c) 2025 8



Limitations on Prior Disclosure

“Before commencement of a

formal investigation” means

that the disclosure must be
made before

a Customs official has
discovered facts or

records that information in

circumstances that give rise to
the belief that a possible
violation exists, and

writing.

J

If a formal investigation has
been commenced, the burden
is on the disclosing party to
establish that disclosure was
made without knowledge of

the investigation

What about CF-28’s and 29°s?

’j TUTTLE
LAW
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Trade Law

What about Customs audits?

Tuttle Law Offices (c) 2025
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Benefits of a
Prior

* --the partyreceives reduced penalties ...

* the penaltyis "zero" if the importations
involve unliquidated (i.e., "open")

DiSClOSU re Customs entries and no fraud is

involved.

* |fthe entries are liquidated (i.e., "closed
or finalized") and no fraud is involved,
the penalty is equal to the interest on
the loss of duties.

* Fraud -- the penalty 1 times the duty loss -
or 10% of the value of the merchandise if the
violation involves no duty loss

1/29/2025 Tuttle Law Offices (c) 2025 10
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Prior disclosures are voluntary tenders!

* Parties are not legally required to make a prior disclosure
 They ELECT to submit the disclosure.
* Prior disclosures are voluntary tenders!

e Otter Prods., LLC v. United States, 532 F. Supp. 3d 1345 (2021)

* Importer submitted a prior disclosure, tendered the duties owing and filed a protest against CBP
classification action

* Courtruled in favor of the importer’s classification protest

* Courtdetermined that it had no jurisdiction to order CBP to return importer’s tender of duties on
importers “finally liquidated entries”

“...the entries included in the Prior Disclosure were not part of the Subject Protest which forms the
basis of the Court's jurisdiction in this action. Because the entries associated with the Prior Disclosure
were not part of the Subject Protest, they are not part of this action and the Court does not have
jurisdiction to order the relief OtterBox requests.”

1/29/2025 Tuttle Law Offices (c) 2025 11
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Common Questions for Prior Disclosures —==

1/29/2025

Must the disclosure be in
writing?

What information should be in
the in the disclosure?

What if we don’t have all the
required information?

Tuttle Law Offices (c) 2025

It is possible to make an oral disclosure, however, it must be
properly identified as such and should be immediately
followed up in writing

Explanation of the type of the violation and the merchandise
involved

Time period and/or customs entries involved

The correct information that should have been provided and
how it was determined

Option is to file an initial disclosure and request additional
time to supplement with the unknown information, as it
becomes available.

12



Common Questions for
Prior Disclosures

* Can | make a disclosure during my audit or after | receive a
request for information?

* ltdepends on circumstances. Generally, any issue can be
disclosed prior to the time Audit puts the finding in writing.

* Besttoidentify and disclose a problem prior to Audit
discovering it.

* What period should be covered by a disclosure?

* Adisclosure should cover the 5 yrs preceding the
disclosure or until the time the problem began.

* Importance of carefully reviewing your ACE data and other
sources of information (GL and payment records for a
complete disclosure of all errors.

* CBP can and does audit the accuracy of information
submitted in a prior disclosure

1/29/2025 Tuttle Law Offices (c) 2025
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should we disclose?

* Depends on the specific circumstances

* Should you disclose as soon as you identify the false statement
or omission or wait and complete your disclosure?

* Whatis the likelihood of CBP identifying the false statement or
omission?

* Isthere a CF-28 or CF-29 involved? What about informal
requests from 1/S?

* Willyour response disclose the false statement or omission for
the entries in question?

* CBP’s expectation is that you will file a PD if your response
discloses a false statement or omission for the entries in
question

Tuttle Law Offices (c) 2025 14
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Timing: When to

DEPARTMENT OF HOMELAND SECURITY

[ J
d I S C lO S e? U.S. Customs and Border Protection
[ ]
L

CBP DIRECTIVE NO. 5350-020A DATE: 11/17/2021
ORIGINATING OFFICE: OT:-TRLED
SUPERSEDES: 5350-020. 7/25/2005
REVIEW DATE: 11/17/2024

C B P ISSUe d I nte rna l D Ire Ct Ive N 0. SUBJECT: PROCESSING PRIOR DISCLOSURE SUBMISSIONS
53 50 B 02 OA on N ovem b er 1 7 ’ 2 02 1 ’ 1. PURPOSE. This directive provides guidance to U.S. Customs and Border Protection

1 1 1 (CBP) personnel concerning the processing of claimed prior disclosures, submitted pursuant to
Wh IC h m p le me ntS Severa l | nte rna l the provisions of Title 19, United States Code (U.S.C.), Sections 1592 and 1593a, which notify

I CBP of the circumstances of a violation of the customs laws and regulations before, or without
C h an ges In th € Way th at C B P knowledge of. the commencement of a formal investigation of that violation by CBP or U.S.
p ro C e S S e S p ri O r d i S C lo S u re S a N d Immigration and Customs Enforcement (ICE)/Homeland Security Investigations (HSI).
t re at me nt Of C la | MmsS ma d e th ere | n. 2. POLICY. In accordance with Title 19, Code of Federal Regulations (C.F.R.), Section

162.74, CBP will determine the validity of all claimed prior disclosures submitted with respect to
violations of 19 U.S.C. § 1592 and § 1593a, and CBP will provide written responses to
disclosing parties in a timely manner. It is the policy of CBP to encourage the submission of
valid prior disclosures that comport with applicable laws and regulations. CBP will not solicit
nor direct violators to submit prior disclosures or delay an mnvestigation or initiation of
administrative penalty proceedings to allow a violator to submit a request for prior disclosure
freatment.

1/29/2025 Tuttle Law Offices (c) 2025 15
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Timing: When to disclose?

1/29/2025

19 CFR 162.74 provides that prior disclosures must be completed within 30 days of the
initial prior disclosure, with the option of additional 30 day-extensions.

CBP issued Internal Directive No. 5350-020A authorizes FPFO to grant one extension of 60
days without further approval from the Center.

Extensions beyond 60 business days must be approved by the Assistant director of Field
Operations.

Complex disclosures involving large numbers of entry lines or multiple products or issues,
or involve statistical sampling can often take many month to complete

A well drafted extension request with a detailed explanation of the process will generally
result in CBP granting the additional time needed to “prefect” the disclosure

Tuttle Law Offices (c) 2025 16
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(Stat sampling vs. Entry Line)

* Traditional prior disclosure methods involve a potentially time and labor consuming process of
review each possible entry and invoice line item to identify errors and correcting the information.

* 8163.11(c) Audit procedures permits CBP to use Statistical Sampling to identify errors in a valid
sample selection and to then project the loss of revenue to universe of entries affected.

* 19 CFR 164.74(j) permits importers to use prior disclosure using sampling to “disclose the
circumstances of a violation” and for calculation of lost duties, taxes, and fees or lost revenue for
purposes of prior disclosure, provided that the statistical sampling satisfies the criteriain 19 CFR
163.11(c)(3).

* The prior disclosure must include an explanation of the sampling plan and methodology that
meets with CBP's approval.

* The time period, scope, and any sampling plan employed by the private party, as well as the
execution and results of the self-review, are subject to CBP review and approval.

1/29/2025 Tuttle Law Offices (c) 2025 17
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(Stat sampling vs. Entry Line)

e Statistical sampling will generally be permitted when:
* (i) Review of 100 percent of the transactions is impossible or impractical,;

* (ii) The sampling plan is prepared in accordance with generally recognized
sampling procedures; and

* (iii) The sampling procedure is executed in accordance with the plan.

e Statistical sampling will not be permitted when the false statements or omissions
involve AD or CVD violations (100% review is required).

1/29/2025 Tuttle Law Offices (c) 2025 18
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. Offsetting of underpayments with overpayments or over-
Sa m p '.I n g: declarations provided that they are within the time-period
Offsetting

and scope of the disclosure.

Offsetting is not generally permitted for entries that are
unliquidated or when the liquidation is not final at the time
of the original disclosure.

Refunds for overpayments that are unliquidated or when the
liquidation is not final at the time of the original disclosure
require the submission of a PSC or a protest, as appropriate.

“mixed liquidation status of entries (recon) impacts the final
approval of offsetting and may invalidate the statistical
sampling projections of loss of revenue.”

Any offsetting claims in a prior disclosure are now always
referred to RAAAS (Regulatory Audit and Agency Advisory
Services).

1/29/2025 Tuttle Law Offices (c) 2025
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Do | owe Interest?

* Under the statute (1592) the penalty for a PD with a culpability of negligence or gross negligence may be no greater than the
interest on the principal owed.

* The penalty amountis assessed by CBP following acceptance of the perfected disclosure.

* Disclosing party is notified by a “pre-penalty notice” or by letter.

* Directive No. 5350-020A provides the disclosing party may calculate the amount of interest due.
* Interest may be calculated for each entry from liquidation to payment or

* calculated from the middle point of the disclosure period to the date payment is received for the prior disclosure. Locate a
midpoint by using the first date of the disclosing period to the last date of the disclosing period and divide the number of
days calculated in half.

* Interestrates are determined based on IRS interest rates for moneys owed.

* Mitigation of the penalty .... Is it possible? United States v. Nat'l Semiconductor Corp., 30 C.1.T. 769 (2006)

1/29/2025 Tuttle Law Offices (c) 2025 20
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Restoration of Duties and
Statute Of l.i m itati O n S ORIGINATING OFFICE: CO:R:P:P DISTRIBUTION: See signature page

CUSTOMS DIRECTIVE NO. 4410-014
OLD NUMBER: 4400-14

DATE: JUNE 14, 1990

REVIEW DATE: JUNE 2004

* 19U.S.C. Code § 1621 - Statute of Limitation SUBJECT: REFERRAL OF SECTION 1592 PENALTY CASES TO THE

* no suit or action for violation of section 1592, may be DEPARTMENT OF JUSTICE
instituted unless commenced within 5 years after
the date of the alleged violation (negligence/ gross 1. REFERENCES

negligence),
Title 19, United States Code, Sections 1592 and 1621,

* if suchviolation arises out of fraud, within 5 years Title 19, Code of Federal Regulations, Part 171 and Appendix B of Part 171,
after the date of discovery of fraud. Fines, Penalties & Forfeitures Handbook, Chapter FRD
* Waivers of Statute of Limitations 2 PURPOSE

DISClOSIHg party may VOluntarlly waive defense The purpose of this document is to assure that Title 19, United States Code,

* |[fviolations go back 4 or 5 years, CBP will request 2 section 1592 penalty cases are timely referred to the Department of Justice for
r waiver of Statute of Limitations or if one year or the institution of collection proceedings when the alleged violator fails to pay the
ess remains on the SOL for the earliest filed entry penalty claim or mitigated penalty amount in the specified time.

* Deny administrative consideration of Prior
Disclosure

* See CUSTOMS DIRECTIVE NO. 4410-014

1/29/2025 Tuttle Law Offices (c) 2025 21
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e Reasonable care as a defense Trade Law

* Apriordisclosure is a voluntary decision and is considered an
admission of the acts disclosed, however

* Does not prohibit disclosing part from contesting
substantive issues, such as misclassification,
undervaluation, etc., that may properly be raised under

R o ht T applicable regulations, including
Ig O * arequest for CBP Headquarters advice under 19
h ll CFR 171.14 (Internal Advice)

a request for CBP Headquarters review under 19 CFR
162.74(c) (HQ review of loss of revenue)

* aresponse to a pre-penalty notice issued by CBP

* a petition submitted in response to a penalty notice
issued by CBP under 19 U.S.C. 1592(b)(2) and 19
U.S.C. 1618, a supplemental petition submitted
under 19 CFR171.61 and 171.62, or

* any action commenced in a court of proper
jurisdiction.

1/29/2025 Tuttle Law Offices (c) 2025 22



Tender of actual
loss of duties

* To perfect a prior disclosure, the

disclosing party must tender the actual
loss of duties, taxes and fees or actual
loss of revenue.

The inability to tender duties will result in
the loss of prior disclosure status a result
in a demand for duties and assessment of
penalties

The disclosing party may submit a request
for a repayment plan for any duties and
fees found owing

e Difficult to obtain

* Limited repayment period (2to 3
years)

Requires approval from National
Finance Department

Submission of extensive financial
documentation and support

1/29/2025

tle Law Offices (c) 2025
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: What Every Member of the » CBP ICP Prior Disclosure —
Trade Community Should Kot https://www.cbp.gov/document/publications/prior-disclosure
Prior Disclosure » CBP Regulation § 162.74 -- https://www.law.cornell.edu/cfr/text/19/162.74

» CBP Regulation § 161.11(j) (Audit Procedures)
https://www.ecfr.gov/current/title-19chapter-1/part-163/section-163.11

» CBP Internal Directive No. 5350-020A on November 17, 2021
» CBP FA Exhibit 6A — Sampling Policy
»  Exhibit 6A Sampling Technical Guide (10/31/2004)

Exhibit 6A (Appendix IV) Sampling Plans Exhibit 6A (Appendix II) Sampling Methodology Diagrams
(10/31/2004)

Exhibit 6A Sampling Technical Guide Exhibit 6A (Appendix I) Sampling Steps

(10/31/2004) (10/31/2004)

1/29/2025 Tuttle Law Offices (c) 2025 24
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DEPARTMENT OF HOMELAND SECURITY
U.S. Customs and Border Protection

CBP DIRECTIVE NO. 5350-020A DATE: 11/17/2021
ORIGINATING OFFICE: OT:-TRLED
SUPERSEDES: 5350-020, 7/25/2005
REVIEW DATE: 11/17/2024

SUBJECT: PROCESSING PRIOR DISCLOSURE SUBMISSIONS

1. PURPOSE. This directive provides guidance to U.S. Customs and Border Protection
(CBP) personnel concerning the processing of claimed prior disclosures, submitted pursuant to
the provisions of Title 19, United States Code (U.S.C.), Sections 1592 and 1593a, which notify
CBP of the circumstances of a violation of the customs laws and regulations before, or without
knowledge of, the commencement of a formal investigation of that violation by CBP or U.S.
Immigration and Customs Enforcement (ICE)/Homeland Security Investigations (HSI).

2. POLICY. In accordance with Title 19, Code of Federal Regulations (C.F.R.), Section
162.74, CBP will determine the validity of all claimed prior disclosures submitted with respect to
violations of 19 U.S.C. § 1592 and § 1593a, and CBP will provide written responses to
disclosing parties in a timely manner. It is the policy of CBP to encourage the submission of
valid prior disclosures that comport with applicable laws and regulations. CBP will not solicit
nor direct violators to submit prior disclosures or delay an investigation or initiation of
administrative penalty proceedings to allow a violator to submit a request for prior disclosure
treatment.

3. AUTHORITIES/REFERENCES. 19U.S.C.§1509;19U.S.C.§1592;19U.S.C. §
1593a; 19 C.F.R.§ 162.74; 19 C.F.R. § 163.11; 19 C.F.R. Part 171, Appendices B and D; Seized
Asset Management and Enforcement Procedures Handbook (SAMEPH) (HB 4400-01B);

4. RESPONSIBILITIES.

4.1 Office of Trade (OT)

4.1.1  Trade Remedy and Law Enforcement Directorate (TRLED), Civil Enforcement
Division, is responsible for establishing, disseminating, and updating prior disclosure policy
guidance, assisting with consolidation decisions, and providing policy and operational oversight
for the overarching trade enforcement process.

4.1.2  Regulations and Rulings (RR), Penalties Branch, is responsible for reviewing the basis
for CBP actual loss of duties, taxes and fees or actual loss of revenue determinations for loss of
revenue that exceeds $100,000, at the request of the disclosing party, pursuant to 19 C.F.R. §



-2-

162.74(c). In certain circumstances, RR, Penalties Branch, may also be responsible for
determining the validity of a prior disclosure in connection with a petition in a penalty case that
is issued pursuantto 19 U.S.C. § 1592 and § 1593a.

4.1.3 Regulatory Auditand Agency Advisory Services (RAAAS) will review and
approve/disapprove the application of any offsetting for overpayment of duties in all disclosures
involving violations of 19 U.S.C. § 1592. RAAAS may, upon request, assist the Centers of
Excellence and Expertise (Centers) personnel, U.S. Immigration and Customs Enforcement
(ICE), Homeland Security Investigations (HSI) agents, by confirming disclosed facts and

preparing reports. [(IGIG)

(0)(7)(E)

4.2 Office of Field Operations (OFO)

4.2.1 Directors, Field Operations (DFO) are responsible for ensuring that the provisions of
this directive are carried out uniformly and effectively.

4.2.2  Center Directors will ensure that Import Specialists, Entry Specialists, Drawback
Specialists, and Center TECs comply with the policies set forth in this directive. Center
Directors will also ensure that personnel within their areas of responsibility (AOR) are trained in
processing prior disclosures, and they will dedicate sufficient resources to ensure that Import
Specialists, Entry Specialists, Drawback Specialists, and Center TECs within their AOR verify
the information within a prior disclosure and confirm that the disclosure meets the requirements
of 19 C.F.R. §162.74. The Center Director is responsible for verifying or calculating any loss of
revenue, making a recommendation as to the level of culpability and whether full benefits of
prior disclosure treatment are merited. The recommendation will then be forwarded to the Fines,
Penalties and Forfeitures Officer (FPFO) for review and issuance of a final determination.?

4.2.3  Port Directors (PDs)? will ensure that FPFOs are aware of and comply with the policies
set forth in this directive. They will also ensure that personnel within their AOR have adequate
training in processing prior disclosures and will dedicate sufficient resources to ensure the
information within a perfected prior disclosure is verified, by performing the steps necessary to
confirm that the disclosure meets the requirements of 19 C.F.R. § 162.74.

4.2.4  FPFOs will review the Center Director’s recommendation and supporting
documentation and determine whether claimed prior disclosures meet the requirements of
applicable statutes and regulations. The FPFO is responsible for approving extension requests
from the importers, and notifying the disclosing party, in writing, of either acceptance or denial
of its claim for prior disclosure treatment. Written notification is required regardless of whether
the prior disclosure was received orally or in writing. The FPFO will issue penalty notices for
violations of 19 U.S.C. 8 1592 and § 1593ato disclosing parties and/or any other culpable

Y InPuerto Rico and U.S. Virgin Islands the port undertakes theresponsibilities of Centers.
2 The DFO or Assistant DFO will assume the PD responsibility forthose FPFOs that report directly to them.
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parties, as appropriate, for valid prior disclosures. If the FPFO determines that the claimed prior
disclosure is not valid, the FPFO is responsible for notifying the TEC and initiating Section 1592
penalty action.

4.2.5 Center TECs are responsible for coordinating and tracking the review of prior
disclosures in accordance with Section 5 of this directive. Center TECs are also responsible for
communicating with other offices within CBP involved in the prior disclosure review (e.g.,
RAAAS, FPFO), and HSI.

4.2.6  Import Specialists, Entry Specialists, and Drawback Specialists assigned to the Center
responsible for processing the prior disclosure will review and verify the prior disclosure in
accordance with Section 5 of this directive to confirmthat it meets the requirements of 19 C.F.R.
§162.74 (b).

4.2.7  National Account Managers (NAMs) will support verification activities of the Center
personnel by facilitating communication between CBP and a managed account, as requested by
the Center personnel.

428 [OIQIG)

(0)(7)(E)

4.3 Office of the Chief Counsel (OCC)

4.3.1 Theappropriate Associate or Assistant Chief Counsel (ACC) office will be consulted to
address any legal questions that may arise when processing prior disclosure submissions. This
will include questions regarding the legal sufficiency of the evidence collected by the Center to
supporta demand and penalty under Section 1592.

5. GENERAL PROCEDURES. The following are general procedures for the processing
of a prior disclosure.

5.1 Receipt of the Claimed Prior Disclosure

5.11 All documents will be date-stamped upon receipt.

5.1.2  CBP personnel will forward prior disclosures submitted to CBP with a payment to the
local cashier within two (2) business days of receipt.

5.1.3  The Cashier, in accordance with Section 5.3.1, will deposit the payment within one (1)
business day from the date the Cashier receivesthe payment and will send a receipt to the party
who submitted the payment. The Cashier will also forward the prior disclosure, within five (5)

business days of the deposit, along with a photocopy of the form of payment and cash receipt to
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the appropriate Center’s enforcement e-mail address, based on the Importer of Record Center
assignmentin ACE.

5.1.4  The Center TEC will determine the lead Port and forward the claimed prior disclosure to
the Fines, Penalties and Forfeitures (FPF) office at the lead Port and coordinate with the Intellectual
Property Rights Coordination Center (IPR Center) when necessary.

5.1.5
(b)(7)(E)

5.1.6 (IS

(b)(7)(E)

5.1.7 The Center Director will issue a letter to the disclosing party that acknowledges receipt
of the claimed prior disclosure and identifies which Center will be handling the disclosure. Fora
template of an Acknowledgement Letter, see Attachment 1 of this directive. The Center Director
will determine if a statute of limitations (SOL) waiver from the disclosing party and any other
liable parties, including sureties, is necessary in accordance with Section 5.11 of this directive.
Acknowledgment letters will include the following statement to ensure disclosing parties are
notified of offsetting requirements:

In accordancewith 19 C.F.R. 8 163.11(d)(3), offsetting applies when a private party submits a
prior disclosure in accordance with 19 C.F.R. 8 162.74 and CBP approves the party’s self-
review, including its execution and results. As 19 U.S.C. 8 1509(b)(6)(A) requires all entries to
be finally liquidated when used for offsetting, CBP will not allow any entry that is not finally
liqguidated upon date of receipt of this prior disclosure [insert the date of receipt of the prior
disclosure] to be used for offsetting (when offsetting is applicable). Entries requiring
correction(s) that are not finally liquidated upon receipt of this prior disclosure should be
corrected via a Post Summary Correction (for unliquidated entries) or a formal protest (for
entries that have been liquidated for up to 180 days). Furthermore, if using statistical sampling
to calculate lost duties, taxes, and fees or lost revenue for the purpose of prior disclosure, mixed
liquidation status of entries impacts the final approval of offsetting and may invalidate the
statistical sampling projections of loss of revenue.

Also be advised that 19 C.F.R. 8 163.11(d)(6) does not allow the application of offsetting where
duties were paid on goods for which a duty allowance or preference was not claimed or
established at the time of entry or within the time allowed after entry. Additionally, 19C.F.R. §
163.11(d)(8) doesnot allow the application of offsetting when identified underpayments or
under-declarations were made knowingly and intentionally.

5.1.8 The Center TEC will coordinate with Center Supervisors to assign the prior disclosure
to an Import Specialist, Entry Specialist, or Drawback Specialist for review within five (5)
business days of the Center’s receipt of the prior disclosure.
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5.1.9  The Import Specialist, Entry Specialist, or Drawback Specialist will:

j(D)(7)(E)

e Review the prior disclosure in accordance with Section 5.6 of this directive.

5.1.10 The Supervisory Import Specialist, Supervisory Entry Specialist, or Supervisory
Drawback Specialist{{SIES{=)]

(b)(7)(E)

5.1.11 If a prior disclosure is made orally to a CBP employee, it must be immediately
documented in writing to record the date, time, party making the disclosure, and the facts
presented. Per 19 C.F.R. § 162.74(a)(2), the disclosing party 1is required to confirm the oral
disclosure i writing within 10 days to the concerned FPFO. Upon receipt of the written
disclosure, CBP personnel will follow the steps above.

5.2 Consolidation

5.2.1 If a prior disclosure involves violations at multiple ports of entry, the Center TEC will
coordinate consolidation of the disposition and handling of the disclosure with potentially
affected FPF offices uponreceipt. Per the Consolidation provisions in the SAMEPH 13.1.4, the
following factors will be considered in determining which FPF office is the best location to
consolidate the prior disclosure and facilitate the verification of the disclosed facts:
e The CBP port at which the majority of entries were filed or the CBP port with the
greatest cumulative valuation.
e The CBP port at which the principal business address or the entry records of the
disclosing party are located.

(0)(7)(E)
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0)(7)(E

(0)(7)(E)

Processing of Payment

5.3.1  Cashier personnel will deposit any checks in the appropriate suspense account, using
class code giRlwithin one (1) business day from the date the check is received by cashier
personnel. If the collection is received after the depositary’s cutoff time, or received too late for
inclusion in the daily deposit, it will be deposited the subsequent business day (“same day/next
day” deposit policy), in accordance with the guidance found in the Collections and Deposits
Handbook (HB 5300-12C), and a receipt will be sent to the prior disclosure claimant. The time
of presentation is the date the funds were first received by CBP, which is used as the collection
date in the financial system. The Cashier will forward the prior disclosure and a photocopy of
the check and cash receipt to the appropriate Center’s (OIGIGNMMe -mail address within five (5)
business days of deposit, based on the Importer of Record Center assignmentin ACE. The TEC
will provide copies of the check(s) and the cash receipt(s) to Center personnel. Aftera prior
disclosure is accepted, the Center TEC will advise the appropriate cashier of the final collection
code for funds that constitute loss of revenue.

XN (0)(7)(E)

541 [QIQIG)

(0)(7)(E)

(b)(7)(E)
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(b)(7)(E)
5.5
55.1 [DIQIE)

(0)(7)(E)

55.2 WIQIE)

0)(7)(E)

5.6 Review and Verification

5.6.1 Center personnel will verify that the prior disclosure meets the requirements of 19 C.F.R.
8 162.74(b) within 60 business days of receipt of the perfected? prior disclosure. The Center
Director may provide Center personnel with an extension beyond 60 business days for complex
prior disclosures. When an extension is requested by the disclosing party for an unperfected*
disclosure, the Center Director will forward an e-mail request, including the supporting
documents such as an electronic copy of the disclosure, to the proper FPFO and the FPFO will
grant no more than one (1) 60 business day extension to perfect the initial disclosure. The FPFO
response should be sent to the claimant with a copy to the Center via the same means used to
request the extension (e-mail or formal letter). See Attachment 3 for a template of the Extension
Response Letter. Center personnel will save this correspondence electronically and add a note
detailing the extension Extensions
beyond 60 business days must be approved by the Assistant Director of Field Operations, Trade.
Center personnel will determine if an SOL waiver is necessary based on extensions requested
and/or provided as indicated in Section 5.11.

5.6.2 For prior disclosures where the importer declines to timely calculate the actual loss of
duties or actual loss of revenue or where the importer requests assistance in calculating the actual
loss of duties or actual loss of revenue, the Center is responsible for calculating the actual loss of
duties or actual loss of revenue in accordance with 19 C.F.R. § 162.74(c). [((JI@I(3)

3 A “perfected” prior disclosure is one that satisfies the requirements 0f 19 CFR 162.74(a). A “perfected” prior
disclosure will be subject to CBP reviewand may (or may not) be approved asa valid prior disclosure.
* An “unperfected” prior disclosure, does notsatisfy therequirements of 19 CFR 162.74(a).



(0)(7)(E)

56.3 [(QIGIE)

(0)(7)(E)

5.6.4  The prior disclosure verification process may require reaching out to several parties to
ensure that the prior disclosure meets the requirements of 19 C.F.R. § 162.74(b) and that all
violations are properly identified. The TEC may need to coordinate with:

e ACC Office: If legal issues arise in determining whether the requirements of 19 C.F.R.
8 162.74(b) have been met, if the Agency is considering the denial of prior disclosure
benefits, or if any other legal issues concerning the prior disclosure are identified, the
appropriate ACC office should be consulted for guidance.

5.6.5 Upon completion of the verification, the Center TEC, or other designee, will refer the

verification findings to the FPFO in the form of a 19 U.S.C. § 1592 (QI@I(3)
(b)(7)(E) The referral

will include a copy of the (SIS with entries

sorted chronologically, and any other relevant supporting documents, including a sample entry, if
available. [(QIQIG3)

Upon completion of the verification involving Drawback, the Drawback Specialists will prepare
ali:ﬂﬁﬂéﬂ

5.7 Additional Duties and/or Other Revenue Due




-9-

5.7.1 A party makinga claimed prior disclosure is only required to pay the actual loss of
duties (for liquidated entries) resulting from the violation. Duty losses associated with the
potential loss of duties (for unliquidated entries) are to be collected through the normal
liquidation process. If additional duties, taxes, and/or fees are owed on liquidated entries, the
reviewing Import Specialist or Entry Specialist will provide the Center TEC with a list of all
liquidated entries, supporting calculations, and copies of the applicable bonds. The Center TEC
will advise the Center Director who will request payment from the disclosing party and provide a
copy of CBP’s calculation along with the list of identified entries. A template letter can be found
in Attachment 5. Additional duties received by CBP in response to this letter will be deposited

in the [QIQIG) until the prior disclosure is determined to be valid and

IS accepted After acceptance of the prior disclosure, the entry cashier will move this tender to

class codeRIE

5.7.2  Pursuantto 19 C.F.R. 8 162.74(c), the disclosing party may request that Headquarters
review the basis for CBP’s determination of the actual loss of duties, taxes, or fees, provided
that: (1) the actual loss of duties, taxes, or fees determined by CBP exceeds $100,000 and is
deposited with CBP; (2) more than one (1) year remains under the SOL involving the shipments
covered by the claimed prior disclosure; and, (3) the disclosing party has complied with all other
prior disclosure regulatory provisions. The Chief, RR, Penalties Branch may serve as the point
of contact for this request.

5.7.2.1 Headquarters review under this provisionis limited to determining issues of correct
tariff classification, correct rate of duty, elements of dutiable value, and correct application of
any special rules (Generalized System of Preferences (GSP), Caribbean Basin Initiative (CBI),
Harmonized Tariff Schedule (HTS) 9802, etc.).

5.7.2.2 After Headquartersrenders its decision, the concerned Center Director will be notified,
and the concerned Center will recalculate the actual loss of duties and will notify the disclosing
party of any change in the calculated actual loss of duties, taxes, or fees. Any increases must be
paid to CBP within 30 calendar days, unless the Center Director authorizes a longer period. Any
reductions of the CBP calculated actual loss of duties or fees will be refunded to the disclosing
party. Such Headquarters review decisions are final and not subject to appeal.

5.8 Offsetting

5.8.1  All prior disclosures that attempt to apply offsetting must be referred to RAAAS for
audit to ensure that the requirements of 19 U.S.C. 8 1509(b)(6) and 19 C.F.R. § 163.11(d) are
met. RAAAS will deny offsetting on any entry that is not finally liquidated upon date of receipt
of the prior disclosure as indicated in the acknowledgement letter to the disclosing party. Upon
completion of the Offsetting Audit, RAAAS will provide a written memorandum indicating the
offsetting amounts that should be approved or disapproved, to the reviewing Center’s Import
Specialist or Entry Specialist. The Import Specialist or Entry Specialist will advise the FPFO.
The FPFO will communicate the determination to the claimant along with the prior disclosure
acceptance or denial decision. To the extent any legal questions arise regarding the application
for offsetting, the appropriate ACC office should be consulted.
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5.8.1.1 Priorto referring the prior disclosure to RAAAS, Centers should determine that all
other required elements of a valid prior disclosure have been satisfied. The Center TEC, or other

designee, will refer the prior disclosure attempting to apply offsetting to the (I
m@ﬁ using the “Referral of Prior Disclosures Applying Offsetting to

Regulatory Audit and Agency Advisory Services” form as found in Attachment2. The RAAAS
referral mustinclude the following information:
e Confirmation that the Import Specialist or Entry Specialist has reviewed and agrees
with the underlying violations;
e All prior disclosure documentation with applicable data in Excel format since RAAAS
reviews the underlying calculations; and
e Any exceptions to final liquidation on a normal liquidation schedule.

5.8.2  Offsetting is not allowed in certain situations: 19 U.S.C. § 1592 violation made
knowingly or intentionally (i.e., fraudulently) or where overpayment or over-declaration was
made to violate any other provision of law, including laws other than customs laws.

5.8.2.1 Offsettingwill not be allowed with respect to overpayments or over-declarations
resulting from a failure to timely claim or establish a duty allowance or preference.

5.8.3  Any determination that offsets will be disallowed because overpayments/over-
declarations were made for the purpose of violating any law, or because underpayments/under -
declarations were made knowingly or intentionally, will be made by the appropriate FPFO in
consultation with the appropriate ACC and the TEC.

5.9 Sampling

5.9.1  Disclosing parties may utilize statistical sampling in a prior disclosure, provided the
sampling satisfies the criteriain 19 C.F.R. § 163.11(c). The disclosing party must provide CBP
with a clear explanation of its sampling plan and methodology, as outlined in 19 C.F.R. §
162.74(j). After CBP and the disclosing party discuss and accept the sampling plan and
methodology, or any appropriate adjustments, 19 C.F.R. § 163.11(c)(1) appliesand generally
prevents the disclosing party from later contesting the validity of the sampling plan except with
regard to minor computational and clerical errors. Should the Centers require assistance,
RAAAS has the expertise and may provide assistance in reviewing sampling plans and/or the
results of sampling submitted by the disclosing party during the course of a prior disclosure.
Note, however, that RAAAS is not required to review every sampling plan or disclosure
employing statistical sampling.

5.10 Determination of Prior Disclosure Validity

5.10.1 If, after receiving a Center referral recommending acceptance of a prior disclosure
request, the FPFO determines that the prior disclosure does not meet the requirements of 19
C.F.R. § 162.74, the FPFO must present the issue to the TEC, who will determine the appropriate
course of action to address any deficiencies. However, the FPFO will make the final
determination to accept or deny a request for prior disclosure treatment under 19 C.F.R. §
162.74(a)(2). Whenthe prior disclosure is determined to not meet the requirements of 19 C.F.R.
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8 162.74, consideration should be given to issue a letter to the disclosing party that CBP has
commenced a formal investigation pursuantto 19 C.F.R. § 162.74(qg).

5.10.2 If the TEC and FPFO determine that a prior disclosure is not valid, and the case
warrants a Section 1592, or other appropriate penalty action, the Center may proceed with
investigating the violations, if necessary, and the involved FPFO may be asked to initiate a
penalty action, or take other appropriate action, according to normal guidelines pursuantto 19
C.F.R. 8§ 171, Appendix B or Appendix D. The Center should provide the FPFO with supporting
documentation to initiate the penalty action (Section 5.12). See Attachment 6 for the Minimum
Case Supporting Documentation Checklist.

5.10.3 In most cases, the Center Director submits a recommendation to the FPFO as to the
validity of a prior disclosure and the FPFO makes the final determination in accordance with

19 C.F.R. 8 162.74(a)(2). However, in certain circumstances, the RR, Penalties Branch, may
determine the validity of a prior disclosure in connection with a petition in 19 U.S.C. § 1592 and
8 1593a penalty cases. A party will not be afforded prior disclosure benefits where the party
fails to meet all statutory and regulatory requirements for prior disclosure treatment, including
where the party has knowledge of a formal investigation before it submits a prior disclosure, fails
to comply with a request for payment of the CBP-calculated outstanding actual loss of duties or
actual loss of revenue at the time of the prior disclosure, or within 30 calendar days after CBP
notifies the person in writing of the of the CBP calculation, or fails to meet the requirements of
19C.F.R. §162.74.

5.11 Review of Statute of Limitations Concerns

5.11.1 The Center Director will determine if an SOL waiver from the disclosing party and any
other liable parties is necessary. The Center Director is responsible for requestingan SOL
waiver concurrently from the disclosing party and its representative and any other liable parties,
including sureties while the prior disclosure is under review by personnel within their AOR. The
TEC must monitor the SOL and solicit waivers if less than two (2) years remain on the SOL
(normally five (5) years from the date of entry), pursuant to Section 12.2.4 of the SAMEPH.
Waivers of the SOL should be for a minimum of two (2) years. A SOL waiver template,
acknowledgment letter, and SOL waiver solicitation letter can be found in Attachments 7, 8, and
9, respectively.

5.11.2 The FPFO will assume responsibility for monitoring and requesting SOL waivers upon
receipt of a prior disclosure referral from the TEC. The FPFO will also ensure that all penalty
cases are referred to the appropriate ACC no later than nine (9) months before the expiration of
the SOL (or the waiver period) for subsequent referral to the Department of Justice (SAMEPH,
12.2.6).

5.11.3 Tothe extentany legal questions arise regarding SOL deadlines and/or waivers, the
appropriate ACC should be consulted. Obtaininga SOL waiver will not, in and of itself, serve as
grounds for granting any extensions of any deadlines under 19 C.F.R. § 162.74, or delaying any
action in processinga prior disclosure. However, no extensions may be granted where the SOL
for any of the subject entries has less than one (1) year before itexpires. In the eventthata
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disclosing party, or any other liable party including sureties, declines to execute an SOL waiver,
the Center should expedite the prior disclosure review and notify the responsible FPFO of the
results so that the FPFO, in turn, can expedite administrative proceedings. Consideration must
be given on an ongoing basis if subsequent SOL waivers are required.

5.11.4 Where the disclosing party provides a waiver that does not comport with the sample
provided (Attachment 7), the TEC or FPFO will consult with the appropriate ACC to ensure that
if another waiver is requested, the language used in the request does not jeopardize the validity
of prior waivers accepted by Centers or FPF.

5.12 Issuance of a Pre-Penalty Notice

5.12.1 After the Center has verified the disclosure, the TEC is responsible for ensuring that a

(0)(7)(E)

(b)(7)(E) If additional clarification or
information is needed, the FPFO will promptly advise the TEC of the specific deficiencies, and
the necessary corrections.

5.12.2 Upon receipt of a complete referral, FPFOs are responsible for determining whether a

pre-penalty notice is warranted. If the prior disclosure is verified and the actual loss of duties
have been tendered, @E_

5.12.3 The FPFO is responsible for issuing pre-penalty notices to disclosing parties and other
culpable parties, where applicable, as well as providing a copy to the TEC at the time of
issuance. Inthe eventthe FPFO is unable to generate the notice in SEACATS, a pre-penalty
notice template can be found in Attachment 10 and a pre-penalty statement template in
Attachment 11.

5.12.3.1 Pursuantto 19 U.S.C. § 1592(d), if the United States has been deprived of lawful
duties, taxes or fees as a result of a violation of subsection (a), the Agency will require that such
lawful duties, taxes, or fees be restored, whether or nota monetary penalty is assessed. Insuch
case, the FPFO will issue a pre-penalty notice that provides sufficient information related to the
subsection (a) violation as to provide a basis for the subsection (d) lost revenue demand.

5.12.4 If the interest penalty calculation is less than $1,000, the penalty will be issued at the
discretion of the FPFO. If the interest penalty under $1,000 will not be issued or the interest was
submitted in the payment of the total loss of revenue, the FPFO will issue an acceptance letter to
the disclosing party and provide a copy to the TEC at the time of issuance.

5.12.5 The Center TEC will submit the prior disclosure collection worksheet to the Port that
made the initial collection. The Entry Specialist will ensure monies are applied to the
appropriate entries.
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5.13 Penalty or Interest Collections on Unliquidated and Liquidated Entries
5.13.1 Unliquidated Entries

5.13.1.1 Incases in which a prior disclosure is determined to be valid pertaining to entries that
have not liquidated, and if the culpability is negligence or gross negligence, an interest penalty

will not be assessed. If interestis paid pursuantto 19 U.S.C § 1505 on entries that have not
nqumated,mmerest collected for
unliquidated entries should be applied utilizing collection class code

5.13.1.2 The duty for unliquidated entrieswill be applied to collection class code QEES
5.13.2 Liquidated Entries

5.13.2.1 For liquidated entries only, an interest penalty will be collected undera 19 U.S.C. §
1592 penalty case for negligent and gross negligent violations. If interest is not deposited with
the prior disclosure and the interest calculation exceeds $1,000, then a pre-penalty/penalty notice
will be issued and a case created in SEACATS.

5.13.2.2 If the correct interest amount is paid voluntarily with the prior disclosure at the same
time the duties are paid, the attached “Referral of Prior Disclosures to Fines, Penalties and
Forfeitures Officers” form should be noted accordingly. [(I@I() The full referral

should be submitted to the FPFO.
(b)(7)(E)

5.13.2.3 The duty for liquidated entries will be applied to collection class code SIS

5.13.3 Penalty Calculations
5.13.3.1 Negligence or Gross Negligence Violations

5.13.3.1.1 For purposesof calculating the prior disclosure interest penalty in casesin which
liquidation is final and the violation is determined to be the result of negligence or gross
negligence, if there is an actual loss of revenue, the interest is computed from the date of
liquidation to the date of tender of the actual loss of revenue. See 19 C.F.R. Part171, Appendix
B. There is no monetary penalty for non-duty loss negligent or gross negligent violations under
19 U.S.C. §1592. If there is only a potential duty loss, there is no interest penalty assessed. The
potential duty loss applies to entries where final liquidation has not occurred. These entries
should be billed for interest.

5.13.3.1.2 The appropriate ACC should be consulted if the disclosing party claims that the
Agency is barred from initiating a penalty action under the “reasonable care” standards or the
Small Business Regulatory Enforcement Act to review the validity of the claim.
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5.13.3.1.3 For aprior disclosure involving a negligent drawback violation, the interest penalty is
equal to the interest on the amount of actual loss of revenue during the period that begins on the
date of overpayment of the claim (includes a drawback accelerated payment) and ends on the
date of tender of the overpayment. See 19 C.F.R. Part171, Appendix D. There is no monetary
penalty for a non-revenue loss negligent violation under 19 U.S.C. § 1593a.

5.13.3.2 Fraudulent Violations

5.13.3.2.1 Ifaparty submits a prior disclosure that the Center determinesto be a fraudulent
violation of 19 U.S.C. § 1592, the Center will consult ACC to determine whether this culpability
is legally supported. If the ACC indicatesthat a finding of fraud is supported, and the prior
disclosure is determined to be valid, the penalty is calculated pursuantto 19 U.S.C. §
1592(c)(4)(A). Forrevenue loss violations, the penalty will be 100 percent of the total loss of
revenue (i.e., actual or potential). If the fraudulent violation resulted in no revenue loss, the
penalty will be equal to 10 percent of the dutiable value of the merchandise in question.

5.13.3.2.2 Ifaparty submits a prior disclosure involving a fraudulent violation of 19 U.S.C. §
1593a, the penalty will be in an amount equal to the actual or potential revenue of which the
United States was deprived as a result of overpayment of the claim. There is no monetary
penalty for a non-revenue loss fraud violation under 19 U.S.C. 8 1593a.

5.13.4 Midpoint Date Calculations

5.13.4.1 The disclosing party may calculate the total amount of interest due. If the disclosing
party does not provide a list of entries or the number of entries provided is voluminous, the
interest will be calculated using a midpointdate. Specifically, if a list of entries is not provided,
the interest will be calculated from the middle point of the disclosure period® to the date payment
is received for the prior disclosure. Locate a midpoint by using the first date of the disclosing
period to the last date of the disclosing period and divide the number of days calculated in

half. If itis determined that the violations and loss of revenue mainly occurred at the beginning
of the disclosure period, an earlier calculation point can be considered. If a voluminous list of
entries is provided, the interest will be calculated from the middle point of the liquidation period
to the date payment s received for the prior disclosure. Locate the midpoint by using the first
date of liquidation and the last date of liquidation and then divide the number of days calculated
in half.

5.14 Denying a Prior Disclosure

5.14.1 Before the benefits of a prior disclosure submission are denied, the TEC and FPFO will
determine if CBP posseses the necessary information and evidence to support a Section 1592
action. The TEC and FPFO will consult with the appropriate ACC if there are questions as to
whether such action is legally sufficient and options for obtaining the necessary supporting
evidence before denying the submission.

® The Disclosure Period is the date of the first entry to the date of the lastentry listed in the prior disclosure.
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5.14.2 Apriordisclosure submission should be denied if CBP has evidence that the party had
knowledge of the commencement of a “formal investigation” prior to submitting a prior
disclosure, which is a broad legal term and may be fulfilled under a wide range of circumstances
as defined under 19 C.F.R. 162.74(g). A formal investigation of a violation is considered to be
commenced with regard to the disclosing party on the date recorded in writing by [CBP] as the
date on which facts and circumstances were discovered or information was received that caused
[CBP] to believe that a possibility of a violation existed. 19 C.F.R. § 162.74(g). A disclosing
party who claims lack of knowledge of the commencement of a formal investigation has the
burden to prove that lack of knowledge. A party’s knowledge is presumed if one of the
conditions identified in 19 C.F.R. 8 162.74(i) is satisfied. Per 19 C.F.R. § 162.74(g), in the event
thata party affirmatively asserts a prior disclosure and is denied prior disclosure treatment on the
basis that CBP had commenced a “formal investigation” of the disclosed violation, CBP must
attach a copy of a “writing” to the pre-penalty notice evidencing the commencement of a formal
investigation of the disclosed violation, subject to any redactions for protected/privileged
information. The “writing” can take many forms. It can be formal correspondence or
documentation. Itcan also be less formal. For example, an internal email canbe a “writing.”
Another example of a writing is an informal note that shows that CBP advised the violator of the
Agency’s inquiry into the matter. Consult the appropriate ACC Office for specific questions
regarding whether a particular prior disclosure meets the legal requirements set forth in
applicable CBP regulations.

5.14.3 (OIS

0)(7)(E)

6. MEASUREMENTS.

6.1 Ports and Centers will have successfully executed the requirements of this directive by
properly processing prior disclosures within the mandated timeframesand according to the
policies and procedures set forth in this directive.

6.2 Ports and Centers will have successfully executed the requirements of this directive by
effectively communicating and documenting prior disclosures in CBP systems as outlined in this
directive.

6.3 Each Port and Center will conduct post enforcement analysis to establish that prior
disclosures were properly processed and documented as required by this directive. Guidelines
for postenforcement analysis are contained in the Self-Inspection Program Directive, CBP
Directive 1520-001D, dated December 20, 2019.
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7 NO PRIVATE RIGHT CREATED. The statements made herein are not intended to
create or confer any rights, privileges, or benefits for any private person, but are intended merely
for internal CBP guidance.

(b)(6); (B)(7)(C)

v

ecutive Assistant Commis¥ioner
Office of Trade
Attachments




-17 -

Attachment 1 — Prior Disclosure Acknowledgement Letter

Date

Name
Company Name
Address

City, State

Re: XXX
Prior Disclosure

Dear XXX:

This will acknowledge receipt of your initial prior disclosure claim dated (date) . The
claimed disclosure covers entries of __(merchandise) imported with __ (issue) which may
have resulted in additional duties owed to U.S. Customs and Border Protection. _ (Name of
Center) will be handling this prior disclosure.

[If an oral disclosure is received, begin letter with this paragraph and omit the one above ]

This will acknowledge our conversation on (date) where you orally made an initial prior
disclosure claim. On (date), you followed up in writing as required by regulation. The claimed
disclosure covers entriesof __ (merchandise) imported with _ (issue) which may have
resulted in additional duties owed to U.S. Customs and Border Protection. _ (Name of Center)
will be handling this prior disclosure.

If your prior disclosure claim employs offsetting, please note the following:

In accordance with 19 C.F.R. § 163.11(d)(3), offsetting applies when a private party submits a
prior disclosure in accordance with 19 C.F.R. § 162.74 and CBP approves the party’s self-
review, including its execution and results. As 19 U.S.C. § 1509(b)(6)(A) requires all entries to
be finally liquidated when used for offsetting, CBP will not allow any entry that is not finally
liquidated upon date of receipt of this prior disclosure [insert the date of receipt of the prior
disclosure] to be used for offsetting (when offsetting is applicable). Entries requiring
correction(s) that are not finally liquidated upon receipt of this prior disclosure should be
corrected via a Post Summary Correction (for unliquidated entries) or a formal protest (for
entries that have been liquidated for up to 180 days). Furthermore, if using statistical sampling
to calculate lost duties, taxes, and fees or lost revenue for the purpose of prior disclosure, mixed
liquidation status of entries impacts the final approval of offsetting and may invalidate the
statistical sampling projections of loss of revenue.

Also be advised that 19 C.F.R. § 163.11(d)(6) does not allow the application of offsetting where
duties were paid on goods for which a duty allowance or preference was not claimed or
established at the time of entry or within the time allowed after entry. Additionally, 19 C.F.R. §
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163.11(d)(8) doesnot allow the application of offsetting when identified underpayments or
under-declarations were made knowingly and intentionally.

If you have any questions, please contact this office at (###) ###-#### or by email at
XXX@cbp.dhs.gov.

Sincerely,
Name
Center Director



cciment 2 { DI

[5)(6); (B)(7)(C), (b)(7)(E)




-20 -

Attachment 3 — Extension Request

Date

Name
Company Name
Address

City, State

Re: XXX
Prior Disclosure

Dear Mr. XXX:
This will acknowledge receipt of your initial prior disclosure claim dated (date) . The

claimed disclosure covers entries of _ (merchandise) imported (issue) :
which may have resulted in additional duties owed to U.S. Customs and Border Protection.

You have requested a (days) day extension to perfect the prior disclosure. The
extension request is approved. The perfected prior disclosure is due in this officeon _ (date) .

If you have any questions, please contact this office at (###) ###-#### or by email at
XXX@cbhp.dhs.qgov.

Sincerely,

Name
Fines, Penalties and Forfeitures Officer
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Attachment 4 Attachment 4 — FPFO Referral Form

v ,{:'_r'i‘ 2

-3‘*‘?& U.S. Customs and REFERRAL OF PRIOR DISCLOSURE TO FINES,
%7 Border Protection  PENALTIES AND FORFEITURES OFFICER

H
Ans

DATE

MEMORANDUM FOR

FROM

SUBJECT Referral of Claimed Prior Disclosure
Disclosing Party Name-

The purpose of this memorandum is to provide a reportrecommendation on the subject prior disclosure. A
summary of the contents of this referral package follows.

_l'rocessi_ls Center

| Center Team | Supervisor

_IOR Number(s) _

| Date of Disclosure | Scope of Disclosure to
Description of Violation

_Conmod_ihf Description _
Priority Trade Issue | ACE VA No.

(b)(7)(E)

| Recommendation: Accept Disclosure Deny Disclosure |

[Disclosed LOR § Amount Tendered §
| Actual LOR $ Potential LOR $
| Domestic Value $
| Dutiable Value $
Entered Value S_ _ _
Additional Tender Necessary, SAMEPH Attachment 13-E Letter Required
See antached Appraisal Worksheet for details.

| Proposed Interest Penalty Amount $
Attached for your records are copies of the following supporting documentation (if applicable).
isal Worsksheet Interest Calc. Worksheet Collection Receipt(s)
SOL Waiver(s) Reg Andit Report ICE/HSI Report
Other:
Comments

Point of Contact for This Referral _
_Nlm 'l_'ifk
ﬂgntln Phone
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Attachment 5 — Center Director Further Tender Letter

CERTIFIED — RETURN RECEIPT REQUESTED

Name
Address
City, State

Re: Prior Disclosure filed by (importer name)
Dear XXX,

This letter responds to your correspondence dated (date) concerning a violation of 19 U.S.C. §
1592. We have carefully reviewed your correspondence and accompanying information and
determined that the total actual loss of revenue resulting fromthe violation is $YYY.
Accordingly, payment of $YYY [or a further tender of $ZZZ ($YYY - $XXX)] within 30
calendar days from the date of your receipt of this letter, in accord with 19 U.S.C. § 1592(c)(4),
will permit further processing of your prior disclosure claim.

Insert this paragraph if a SOL waiver is required:

Our records reflect the statute of limitations will expire on . Assuch, atwo (2)
year statute of limitations waiver is being solicited. In thisregard, a Statute of
Limitations Waiver form is enclosed. The properly executed waiver, along with a
corporate resolution authorizing execution of the waiver, should be returned to this office.
(As necessary: Due to the short statute date, any presentation must be made within seven
(7) working days from the date of this letter pursuantto Title 19, Code of Federal
Regulations, Section 162.78. However, if (importer) submits a two (2) year statute of
limitations waiver, additional time will be provided).

Should further information be required, please contact the (Center Name / Center Contact
person) at (phone number). If applicable, all inquiries should reference the case number.

Sincerely,

(Name)
Center Director
(Address)

(Attachment 13-E, SAMEPH)
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Attachment 6 — 19 U.S.C. § 1592 [(I@I(3!

0)(7)(E
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Attachment 7 — Statute of Limitations Waiver

U.S. Customs and Border Protection
Statute of Limitations Walver

Center Director

U.S. Customs and Border Protection
(Street Address)

(City, State and Zip Code)

Dear Center Director,

(Name of Party) hereby waives the period of limitations contained in Title 19, United States
Code, Section 1621 and any otherapplicable statute(s) of limitations, with respectto (Number
of Entries) U.S. Customs and Border Protection (CBP) entries of (Description of Article(s)

Entered), Entry No(s).

dated (or range of entry dates), and entered at
(Port(s) of Entry) for a period of (two) 2 years. The two (2) year period for this (“initial” or
“subsequent”) waiver commences with the date of the (“expiration of the statute of limitations
for the oldest entry listed above” or “previous waiver’s expiration™). (Name of Party) agrees
that it will not assert any statutes of limitations defense in any action brought by the United
States Government concerning the entries designated above with respect to the (two) 2 year
period for which the statute of limitations is hereby waived.

This waiver is made knowingly and voluntarily by (Name of Party), in order that (Name of
Party) might obtain the benefits of the orderly continuation and conclusion of administrative
proceedings currently being conducted or contemplated by CBP, in which CBP is reviewing all
of the formal CBP entries, including the entries designated above.

Date:

By:

(Signature of Party)

(Printed Name of Party)

(Title of Party if acting for corp. entity)
(Address of Party)

I hereby acknowledge receipt of the above waiver.

Date: Signature:

(Attachment 12-A, SAMEPH)
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Attachment 8 — Acknowledgement of Statute of Limitations Waiver
(Center Director Cover Letter)

Name
Address
City, State

Re: Prior Disclosure filed by XXX
Dear XXX,

This letter is in response to the waiver of the statute of limitations contained in Title 19, United
States Code, Section 1621, and in any other applicable statutes of limitations filed

by  (Name of Party) . The waiver is hereby acknowledged for the period through and
including (date) . A copy of the Statute of Limitations Waiver Acknowledgement
letter is enclosed.

Should further information be required, please contact (Center name/Center Contact person)
at (phone number) orviaemailat (email address) . If applicable,all inquiries should
reference the above-identified case number above.

Sincerely,

(Name)
Center Director
(Address)

Enclosure(s)

(Attachment 12-B, SAMEPH)
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Attachment 9 — 19 U.S.C. 1592 Waiver Solicitation

Name
Company Name
Address

City, State

Re: Prior Disclosure filed by XXXX
Dear Sir/Madam,

Our records, in connection with the above referenced prior disclosure, reflect the statute of
limitations may expire on _XXX . As such, atwo (2) year statute of limitations waiver sample
is enclosed. The properly executed waiver, along with a corporate resolution authorizing
execution of the waiver, should be returned to this office.

Please forward the requested waiver to U.S. Customs and Border Protection, (street address),
(city, state, and zip code), within 30 days from the date of this letter.

Should further information be required, please contact the (Center name and Center contact
person) at (phone number) or via email (email address).

Sincerely,
(Name)

Center Director
(Address)

Enclosure(s)
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Attachment 10 — Pre-Penalty Letter and Statement
Name

Address

City, State

Re: Case Number XXxxX-XXXX-XXXXX
importer name

Dearxxx:

Thisis to advise that the issuance of a claim for monetary penalty is being contemplated against _(importer)
violation of _19 USC 1592 0r19 USC 1593a (select one).

The facts of theviolation and theamount of proposed penalty are set forthin the enclosed Pre-Penalty Statement.

Prior to the issuance ofa Notice of Penalty, _(importer) hasthe rightto makean oraland/orwritten presentation as
to why a claim for monetary penalty should not beissued in the amount proposed in the Pre-Penalty Statement. Any
presentation must be made within 30days (or less time, downto a minimum of seven (7) business days, if there is
less than one (1) year remaining on the statute of limitations for any entry) fromthedate of this letter. If

(importer) wishesto make anoral presentation, please contactthis office at _(telephone number) to seta date
and time for the presentation.

Insert this paragraph if a formal investigation was commenced:
Attached, please finda copy of the (email/letter/report) indicating the commencement of a formal
investigation intothis matter.

Insert this paragraph if a SOL waiver is required:

Our records reflect the statute of limitations may expire on _ . Assuch,atwo (2) yearstatute
of limitations waiver is being solicited. Inthisregard, a sample Statute of Limitations Waiver form is
enclosed. The properly executed waiver, alongwith a corporate resolutionauthorizing execution of the
waiver, should be returnedto this office. (Asnecessary: Due to the short statute date, any presentation
must be made within seven (7) working days from the date of this letter pursuant to 19 CFR162.78.
However, if _(importer) submitsatwo (2) year statute of limitations waiver, additional time will be
provided.)

The SmallBusiness and Regulatory Enforcement Ombudsmanandten Regional Fairness Boards were established to
receive comments from small business about federal a gency enforcement activities andrate eachagency’s
responsiveness to small business. 1fyouwish to commenton theenforcement action of Customs and Border
Protection call 1-888-REG-FAIR (888-7343247).

Please note: The National Ombudsman/RegFair Board process has noeffect on your rights or obligations under the
procedures ofthe agency on which you are commenting. You must still comply with all of that agency’s processes
and procedures.

Should further information be required, contact the Fines, Penalties and Forfeitures Office at (phone number).
Inquiries should reference the case number.

Sincerely,

(Name)
Fines, Penalties & Forfeitures Officer

Enclosure (Attachment 13-B, SAMEPH)
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Attachment 11 - PRE-PENALTY STATEMENT FOR VIOLATION OF 19 USC 1592 or
1593a

Case Number XxxXx -XXxXX-XXX XX

Description of Merchandise

XXX

Details of Entry/Introduction of Merchandise

XX entries through the Port of betweenthe dates of and ,asdetailed on theattached
appraisal worksheet

Law Violated

19 USC 1592 or1593a

Facts Establishing the Violation

(importer) entered the above-described merchandise by means of a material, false statement (oract, practice,
omission) thatresultedin the.....

For example 1592:; underpaymentof applicable anti-dumping duties. Anti-dumping Case A570-901
(effective April 17,2006) required the deposit of 258.21%anti-dumping duties on certain lined paper
products from China. Duringthe period of May5, 2006, throughJune7,2006, _(importer)  filed 11
entries of lined paper products from China, subjectto Antidumping Case A-570-901, incorrectly entering
them as “01”’(consumption) entries instead of “03” (anti-dumping). Additionally, _(importer) failed to
comply with 19 CFR 141.61(c) which requires the filer to include the uniqueidentifying number assigned
by the Departmentof Commerce, International Trade Administration (ADD order number) on its entry
summary (CBP Form 7501). Thisresultedin (importer)’s failure to deposit the appropria te anti-dumping
duties.

For Example 1593a: filing of twelve drawback claims with false country of exportdocuments. Drawback

claimsfiled by (importer) from April2013to June 2016 contained export shipments exported from
Mexico to the United States resultingin overpaid drawback of $724,063.23.

Tentative Determination of Culpability

(state: Negligence, Gross Negligence, or Fraud)

Loss of Duties

$ 0.00 actual loss of revenue
+$ 0.00 potential loss of revenue
$ 0.00 Total Loss of revenue
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Amount of Proposed Penalty

$XXX (Attachment 13-B, SAMEPH)
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Attachment 12 — Prior Disclosure Pre-Penalty Letter

Name
Address
City, State

Re: Case Number XXXX-XXXX-XXXXX
importer name

Dearxxx:

Thisis in response tothe letterdated _ wherein (importer name) disclosed the fact (describe violation). This
action resultedin the underpaymentof dutiesandfeesintheamountof$ . Thisamount wastenderedon

Customs and Border Protection considers _(importer name)’s admission of the false statements made atthe time of
entry asa violation of 19 USC 1592. In accordancewith 19 CFR 162.74, this is to advise that theissuance ofa claim
formonetary penalty is being contemplated against _(importer name) forviolationof 19 USC 1592. The facts of the
violation and the amount of proposed penalty are set forth in the enclosed Pre-Penalty Statement.

Therequest for prior disclosure treatment pursuantto 19 CFR 162.74 has beenaccepted. The penalty assessable
under 19 USC 1592(c)(4) isthe interest due on the duties and fees owed, as calculated from the date of liquidation of
the affected entries to thedate of collection of suchduties and fees by Customs. We have calculated interest onthe
underpaymenttobe $_

Prior to the issuance of a Notice of Penalty, _(importer name) has the right to makeanoraland/or written
presentationasto whya claim for monetary penalty should notbe issued in the amount proposed in the Pre -Penalty
Statement. Any presentation must be made within 30 days (or less time, downto a minimum of seven (7) business
days, if thereis lessthan one (1) year remaining on thestatute of limitations forany entry) from the date of this
letter. If _(importer name) wishesto makean oral presentation, please contact this officeat912-447-9440to seta
dateandtimeforthe presentation. However, should the balance dueon thepenaltybe tendered($__ )tothis
office within the same time period, we will consider this matter closed.

Insert this paragraph if a SOL waiverisrequired:

Our records reflect the statute of limitations may expire on _ . Assuch,atwo (2) yearstatute
of limitations waiver is beingsolicited. Inthisregard, a Statute of Limitations Waiver formisenclosed.
The properly executed waiver, alongwith a

corporateresolutionauthorizing execution of the waiver, should be returned tothis office. (As necessary:
Dueto the short statute date, any presentation must be made within seven (7) working days from the date
of this letter pursuant to 19 CFR 162.78. However, if _(importer) submitsa two (2) year statute of
limitations waiver, additional time will be provided.)

The SmallBusiness and Regulatory Enforcement Ombudsmanandten Regional Fairness Boards were established to
receive comments from small business about federal agency enforcement activities andrate each agency’s

responsiveness to small business. 1fyouwish to commenton theenforcementaction of US. Customscall 1-888-
REG-FAIR (888-734-3247).

Please note: The National Ombudsman/RegFair Board process has noeffect on your rights or obligations under the
procedures ofthe agency on which you are commenting. You must stillcomply with allof that agency’s processes
and procedures.

Should further information be required, contact the Fines, Penalties and Forfeitures Office at (phone number).
Inquiries should reference the case number.
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Sincerely,
(Name)
Fines, Penalties and Forfeitures Officer

Enclosure

(Attachment 13-C, SAMEPH)
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Attachment 13 — General Prior Disclosure Collection Worksheet Template

Corrected Amount Notes
Port Date Classification Tendered forno
of Importar | of Liquidated | Entry Line Entered Line XXX XXX, | Amount | with Class | Reason | interest

Entry | ID Entry | Date Numbe | Numbea | Classification | Value | HTS dutyrate | Owed Disclosure | Code | Code penalty
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